
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 7 

HEARING DATE: 01/08/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 7 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, counsel or self-represented parties email Department 7 to request 

argument and to specify the issues to be argued. Counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no 

later than 4:00 p.m. of his or her decision to appear to argue and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 7’s email address is: dept7@contracosta.courts.ca.gov Warning: this email 

address is not to be used for any communication with Department 7 except as expressly and 

specifically authorized by Dept. 7. Any emails received in contravention of this order will be 

disregarded by the Court and may subject the offending party to sanctions. 

 

 

 1.  TIME:  9:00   CASE#: MSC16-02049 
CASE NAME: KIRKER VS LICO 
HEARING ON MOTION TO/FOR AN ORDER STRIKING ANSWER TO DEFENDANTS 
FILED BY MICHAEL E KIRKER, LISA A KIRKER 
* TENTATIVE RULING: * 
 
Dropped, no proof of service. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00269 
CASE NAME: EST OF JERLYN L SMITH VS FARME 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY 
DELLESIA ONIFADE 
* TENTATIVE RULING: * 
 
Granted, on condition counsel serve their client a copy of the defendant’s motion papers set for 
1/29/21, within 7 days from today’s date. 

  

mailto:dept7@contracosta.courts.ca.gov
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 3.  TIME:  9:00   CASE#: MSC18-01360 
CASE NAME: TORRES VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY RAN S KIM MD 
* TENTATIVE RULING: * 
 

Continued to January 29, 2021 at 9:00 a.m.   

Defendant has attempted to file his motion for summary judgment under seal, but has 
not followed the proper procedure under CRC 2.551.  Under that rule, documents may not be 
filed under seal without a court order.  The first step required to obtain such a court order is to 
ask for one.  (CRC 2.551 (b).)  Defendant did not do that here.  He acted as though a request or 
implication somewhere in his motion for summary judgment is sufficient.  It is not.  Also, CRC 
2.551 (b) states that the motion to file documents under seal “must be accompanied by a 
memorandum and a declaration containing facts sufficient to justify the sealing.”  No such 
memorandum or declaration has been filed.   

 
Further, defendant’s proof of service for his motion for summary judgment suggests that 

he both filed redacted and copies of his Memorandum of Points and Authorities, Separate 
Statement, and declarations, and lodged unredacted copies.  However, in fact, unredacted 
copies were not lodged with the court.  The court has only the reacted copies.  Therefore, it has 
insufficient information before it to determine whether defendant has met his initial burden on his 
motion for summary judgment. 
 

It is hard for the court to imagine it would grant an application to allow the motion for 
summary judgment to be filed under seal.  That would require it to make the findings required 
under CRC 2.550 (d).  However, it will not prejudge that issue. 

 
Accordingly, if defendant still wishes to file the motion for summary judgment under seal, 

he shall file and serve the necessary application on or before January 15, 2021 and lodge with 
the court by that date an unredacted copy of the moving papers that the court now has in 
redacted form only .  If the court denies the application, it will immediately have the clerk file the 
unredacted papers. 

 
Alternatively, if defendant decides not to attempt to file the motion for summary judgment 

under seal, he shall file the unredacted papers on or before that same deadline, January 15, 
2021. 
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 4.  TIME:  9:00   CASE#: MSC18-01800 
CASE NAME: GOLD VS REYNOLDS 
HEARING ON MOTION TO/FOR RELIEF FROM ENTRY OF DEFAULT FILED BY 
KEN P REYNOLDS, BARBARA J REYNOLDS 
* TENTATIVE RULING: * 
 
 Defendant’s Motion for Relief from Entry of Default is granted under the attorney fault 

provisions of CCP § 473 (b).  The law firm of Miller & Weisberg is ordered to pay reasonable 

compensatory legal fees and costs to plaintiff of $1,000.00. 

Background 
 

Plaintiffs filed this action for breach of contract and misrepresentation in the sale of a 
home on August 31, 2018, against the sellers, Ken and Barbara Reynolds, as well as the 
Reynolds’ realtor.  Before plaintiffs filed suit, their attorneys wrote a demand or representation 
letter to defendants, and an attorney, Craig Miller, responded on their behalf, demanding 
mediation pursuant to the real estate sales contract before any litigation.  (See Ex. 1 to Freeman 
Decl.)  Miller affirmatively stated that he represented both Ken and Barbara Reynolds.  (Ibid.) 
 
 The parties conducted a mediation at JAMS and plaintiffs settled with the broker for 
$15,000, but failed to settle with Mr. and Mrs. Reynolds. 
 
 Before serving the complaint, plaintiffs filed a First Amended Complaint on October 24, 
2018.  On December 6, 2018, plaintiffs filed a motion seeking the court’s determination that their 
settlement with the broker was in good faith. 
 
 Without ever having been served with a summons on either the original or the First 
Amended Complaint, Mr. and Mrs. Reynolds filed an Opposition to the motion for a 
determination of good faith through Mr. Miller’s law firm.  The court eventually granted the 
motion for determination of a good faith settlement on March 8, 2019 and plaintiffs dismissed 
the broker, Paragon Real Estate, from this lawsuit on July 28, 2019. 
 
 Despite the fact that defendants had made a general appearance when they opposed 
the motion for a determination of good faith and that plaintiffs could probably have served the 
First Amended Complaint merely by serving it on Mr. Miller by mail (see CCP § 410.10, Judicial 
Comment as it appears in Vol. 14A of West’s Ann. Codes, “(6) Appearance”; CCP §§ 410.50 
and 1010), plaintiffs’ counsel instructed a staff person, Alice Freeman, to serve the First 
Amended Complaint.  She had a telephone conversation with Mr. Miller in which she asked 
whether he was still representing Mr. and Mrs. Reynolds and whether he would accept service.  
He said he had no authority to do so then, so she told him she would send the complaint out for 
personal service on defendants.  (Freeman Decl, ¶ 8.) 
 
 Service was effected in the summer of 2020, and plaintiffs requested and were granted 
entry of default.  Mr. and Mrs. Reynolds were no longer living together and were served on 
different dates.  Barbara Reynolds’ default was entered on August 18, 2020 and Ken Reynolds’ 
on September 3, 2020.  Defendants then filed this motion for relief from the defaults on October 
22, 2020. 
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 Discussion 
 
 Defendants’ Notice of Motion states that the motion is brought under CCP section 473.  
Their Memorandum of Points and Authorities cites two separate portions of CCP section 473 
(b):  the portion permitting relief if a default was entered because of the defendant’s “mistake, 
inadvertence, surprise or excusable neglect,” and the portion permitting relief regardless of 
whether any neglect was excusable if the attorney submits a declaration affirming the neglect 
was his.  (See CCP § 473 (b) and Opening Memorandum at 2:23-3:2; see also Reply Brief at 
2:5-9.)  Defendants then discuss a third basis for relief totally separate from CCP section 473:  a 
court’s equitable powers to grant relief from a default even later than the six months allowed by 
CCP section 473 if the default was entered because of things like extrinsic fraud and mistake.  
(Id. at 3:9-14; Stiles v. Wallis (1983) 147 Cal.App.3d 1143, 1147.) 
 
 The court declines to lift the default based on the excusable neglect of defendants.  
Defendants have not filed any declarations stating why they failed to notify their attorney when 
they were served with the First Amended Complaint.  Counsel’s statement that “it was my 
client’s understanding that we [Miller & Weisberg] would respond [to the First Amended 
Complaint]” is inadmissible hearsay. 
 
 The court also declines to lift the default based on an equitable ground like extrinsic 
mistake.  To be granted relief under that doctrine, defendants would again have to explain their 
excuse.  They have failed to do so.  Their attorney just argues it was reasonable for defendants 
to assume the attorney who had represented them in opposing the motion for a determination of 
a good faith settlement would represent them in the overall defense of the lawsuit, when the 
court has no information from defendants under oath that they believed this or why.  Defendants 
do not aid their argument about extrinsic fraud when they argue that the First Amended 
Complaint should have been served on their attorney rather than themselves.  (Opening 
Memorandum at 5:4-6.)  Plaintiffs attempted to serve it on defendants’ attorney and were 
rebuffed. 
 
 However, the court does grant relief under the attorney fault provision of CCP § 473.  
After the Opening Memorandum argues excusable neglect and extrinsic mistake of defendants, 
the Walston declaration states that defendants’ failure to timely file an answer was “not willful, 
and was a result of clerical error,” suggesting error on the part of a clerk employed by Weisberg 
& Miller. (Walston Decl., ¶ 2.)  Further, having told Ms. Freeman that he had no authority to 
accept service of it, Mr. Miller should have told Mr. and Mrs. Reynolds to expect to be personally 
served with the First Amended Complaint, and to contact him promptly when that occurred.   
 
 The attorney fault portion of section 473 states, “The court shall, whenever relief is 
granted based on an attorney’s affidavit of fault, direct the attorney to pay reasonable 
compensatory legal fees and costs to opposing counsel or parties.”  The court finds those 
reasonable compensatory legal fees and costs to be $1,000, taking into account the costs of 
service, and a reasonable amount of time spent by plaintiff’s attorney to oppose this motion.  
The default shall not be vacated until the law firm of Weisberg & Miller pays $1,000 to plaintiffs. 
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 5.  TIME:  9:00   CASE#: MSC19-01240 
CASE NAME: SONNENSHEIN VS PACIFIC UNION 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 2ND AMENDED 
COMPLAINT FILED BY PACIFIC UNION INTERNATIONAL INC, DAN JOY 
* TENTATIVE RULING: * 
 
This hearing is continued to 9:00 a.m. on January 22, 2021. 

  

 6.  TIME:  9:00   CASE#: MSC19-01240 
CASE NAME: SONNENSHEIN VS PACIFIC UNION 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of SONNENSHEIN 
FILED BY PACIFIC UNION INTERNATIONAL INC, DAN JOY 
* TENTATIVE RULING: * 
 
This hearing is continued to 9:00 a.m. on January 22, 2021. 

  

 7.  TIME:  9:00   CASE#: MSC19-01372 
CASE NAME: UDO VS RRS FARMS 
HEARING ON MOTION TO/FOR: TERMINATING & ORDER MONETARY 
SANCTIONS, FILED BY RRS FARMS 
* TENTATIVE RULING: * 
 
No opposition, granted as referred to in paragraphs 1-4 of the proposed order. 

  

 8.  TIME:  9:00   CASE#: MSC19-01519 
CASE NAME: BEAUCHESNE VS KENEFICK, III 
HEARING ON MOTION TO/FOR TRANSFER ACTION (CHANGE OF VENUE ) 
FILED BY BRADFORD BAUGH 
* TENTATIVE RULING: * 
 
No opposition, granted. 
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 9.  TIME:  9:00   CASE#: MSC19-01519 
CASE NAME: BEAUCHESNE VS KENEFICK, III 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY 
THOMAS A. KENEFICK 
* TENTATIVE RULING: * 
 
No opposition, granted. 

  

10.  TIME:  9:00   CASE#: MSC19-01922 
CASE NAME: GAO VS EVANS 
HEARING ON MOTION TO/FOR COMPEL DEFT'S VERIFIED RESPS TO FORM 
INTER, ETC. FILED BY LEIYI GAO, YIYIN XIE 
* TENTATIVE RULING: * 
 
Hearing dropped by Court at the request of counsel for plaintiff.  

  

11.  TIME:  9:00   CASE#: MSC20-00060 
CASE NAME: NORTH PEAK EQUESTRIAN VS S&J S 
HEARING ON MOTION TO/FOR ATTORNEY'S FEES FILED BY NORTH PEAK 
EQUESTIAN, LLC, HEESOO K. BUSHNELL 
* TENTATIVE RULING: * 
 
Motion for attorney’s fees denied. The argument that a finding of “borderline frivolous” is an 
actual finding of frivolous is beyond the scope of Judge Treat’s order. The remaining prong for 
attorney’s fees is not satisfied as the motion did not cause delay. 

  

12.  TIME:  9:00   CASE#: MSC20-00119 
CASE NAME: RYAN DRISCOLL VS. EQUITY TRUST COMPANY 
HEARING ON DEMURRER TO CROSS-COMPLAINT OF EQUITY TRUST COMPANY 
FILED BY RYAN P. DRISCOLL, DANIEL M. KINDRA 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to January 22, 2021, at 9:00 a.m., in Department 7. 
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13.  TIME:  9:00   CASE#: MSC20-01019 
CASE NAME: TULLY VS CHOUINARD 
HEARING ON MOTION TO/FOR MANDATORY ATTNY'S FEES & COSTS FILED BY 
CAROL CHOUINARD 
* TENTATIVE RULING: * 
 
Peremptory Challenge accepted.  
 
Case is reassigned by Judge Austin to the Honorable Jill Fannin for all purposes.  The hearing 
is continued to January 20, 2021 at 9:00 am in Dept. 21. 
 

  

14.  TIME:  9:00   CASE#: MSC20-01382 
CASE NAME: SIMON VS CONTRA COSTA WATER DI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SIMON FILED BY 
CONTRA COSTA WATER DISTRICT 
* TENTATIVE RULING: * 
 
The Court is informed that all counsel were informed by Judge Treat that Defendant’s counsel 
represents the Court in ongoing labor negotiations. This factor did not affect the prior or present 
judge and is being disclosed in compliance with judicial ethical obligations. 
 
Demurrer is sustained with leave to amend within 10 days. 
 

  

15.  TIME:  9:00   CASE#: MSC20-01480 
CASE NAME: COOPER VS ENGINEERING DESIGN & 
HEARING ON MOTION TO/FOR STRIKE FILED BY ENGINEERING DESIGN & 
TESTING CORP., 
* TENTATIVE RULING: * 
 
Hearing continued, at the request of Defense counsel due to insufficient notice. This hearing is 
continued to 01/29/21 at 9:00 a.m. in Dept. 7.  
 
This case is reassigned for all purposes to Dept. 7, the Honorable Barry Baskin Presiding. 
 

  

16.  TIME:  9:00   CASE#: MSC20-01480 
CASE NAME: COOPER VS ENGINEERING DESIGN & 
HEARING ON DEMURRER TO COMPLAINT of COOPER FILED BY ENGINEERING 
DESIGN & TESTING CORP., 
* TENTATIVE RULING: * 
 
Hearing continued, at the request of Defense counsel due to insufficient notice. This hearing is 
continued to 01/29/21 at 9:00 a.m. in Dept. 7. 
 
This case is reassigned for all purposes to Dept. 7, the Honorable Barry Baskin Presiding. 
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17.  TIME:  9:00   CASE#: MSC20-01590 
CASE NAME: ADEPT BUILDERS  VS. AEONIAN PARTNERS 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY MINA KIM and NORCAL MA III, LLC 
* TENTATIVE RULING: *   
 
NOTE: See also Line # 26 – Case Management Conference continued to this date on 1/4/21 
 
 The motion to compel arbitration, brought by defendants Mina Kim and Norcal MA III, 

LLC, is granted.  This action is stayed pending the outcome of the arbitration.  (Code Civ. Proc., 

§ 1281.4.) 

 A. Preliminary Issues. 

A-1. Service Of The Moving Papers. 

In the opposition memorandum, plaintiff argues that the Court should deny defendants’ 

motion because defendants failed to include a proof of service with their opening papers.  This 

argument lacks merit for three reasons. 

 First, while a proof of service must be filed five court days before the hearing, plaintiff 

has failed to identify any legal authority providing that a proof of service must also be served 

with the moving papers.  (See, Cal. Rules of Court, rule 3.1300, subd. (c).)  Second, if plaintiff’s 

counsel had had any genuine concern over whether he had received a full set of moving papers, 

he could have addressed the concern by simply calling opposing counsel or consulting the 

online computer docket — and there is no evidence that he did either.  Third, plaintiff has 

waived any objection by opposing defendants’ motion on the merits.  (Carlton v. Quint (2000) 

77 Cal.App.4th 690, 697.) 

  A-2. Attorney Fees. 

 The Court makes no ruling on the issue of whether plaintiff has waived its right to 

recover attorney fees by commencing this action before participating in mediation, because the 

issue is not relevant to the pending motion.  However, the Court strongly encourages the parties 

to participate in mediation as soon as possible, given the comparatively modest dollar amounts 

in dispute. 

 B. The Risk Of Conflicting Rulings. 

Plaintiff has failed to persuade the Court that granting defendants’ motion would create 

a substantial risk of conflicting rulings on common questions of law or fact.   In performing its 

analysis of this question, the Court has found it helpful to consider separately each of the three 

business entity defendants that did not sign the subject construction agreement. 

B-1. Defendant Aeonian. 
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 Defendant Aeonian Partners, LP is the owner of the subject real property.  Plaintiff’s 

claims against Aeonian are for the foreclosure of a mechanic’s lien against the property, and for 

the return of plaintiff’s $ 5,000 deposit. 

 Plaintiff has failed to show a substantial risk of conflicting rulings as to this defendant.  

The amount (if any) that defendant Mina Kim owes plaintiff under the construction contract 

would be determined by the arbitrator.  Plaintiff’s right to enforce a mechanic’s lien against the 

property to collect that amount raises distinct legal issues, including the enforceability of the 

mechanic’s lien release bond, that would not be determined by the arbitrator.  Plaintiff’s right to 

reimbursement of plaintiff’s $ 5,000 deposit also raises distinct legal issues that would not be 

determined by the arbitrator. 

B-2. Defendant Norcal Acupuncturist.  

 The role of defendant Norcal Acupuncturist Corporation in this litigation is obscure at 

best.  Plaintiff alleges in the Complaint that Norcal Acupuncturist is both a contracting party 

and a lessee.  (Complaint, ¶ 7.)  In the opposition memorandum, however, plaintiff contradicts 

its own pleading by contending that only defendant Mina Kim is a contracting party.  Further, 

Ms. Kim in her reply declaration has disavowed any interest in Norcal Acupuncturist, and has 

shown that in fact defendant Norcal MA III, LLC is the lessee.  (Kim Reply Dec., ¶ 3, ¶ 5, 

and Exh. “C”.) 

 In any event, plaintiff has failed to show a substantial risk of conflicting rulings as to 

defendant Norcal Acupuncturist.  The amount (if any) that defendant Mina Kim owes plaintiff 

under the construction contract will be determined by the arbitrator.  Plaintiff’s right to collect that 

amount from Norcal Acupuncturist (if any) would raise distinct legal issues that would not be 

determined by the arbitrator. 

B-3. Defendant Norcal MA.  

 Defendant Norcal MA III, LLC is the lessee named in the written lease agreement.  

(Kim Reply Dec., Exh. “C”.)  Defendant Mina Kim alleges that she is the sole member of 

Norcal MA.  (Kim Reply Dec., ¶ 3.) 

 Plaintiff has failed to show any substantial risk of conflicting rulings as to defendant 
Norcal MA, because that defendant does in fact have the right to compel plaintiff to arbitrate 
plaintiff’s claims against Norcal MA.  Plaintiff has alleged in the Complaint that Norcal MA is a 
contracting party, and in the First Cause of Action plaintiff has sued Norcal MA for breach of 
contract.  (Complaint, ¶ 7 and ¶¶ 13-20.)  Accordingly, plaintiff is equitably estopped from 
denying Norcal MA’s right to compel arbitration pursuant to the contract’s arbitration clause: 
plaintiff cannot simultaneously claim the benefits of the contract, damages for breach, while 
avoiding the burdens of the contract, including the contract’s arbitration clause.  (See, Rowe v. 
Exline (2007) 153 Cal.App.4th 1276, 1286-87.)  All claims against Norcal MA will be decided by 
the arbitrator, obviating any risk of conflicting rulings. 
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18.  TIME:  9:00   CASE#: MSC20-01739 
CASE NAME: JACQUELINE BRONSON VS MORAGA S 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The motion to approve minor’s compromise is denied, without prejudice. It is possible from 

these pleadings, that Jacqueline Bronson, minor’s mother, is asserting a personal claim in this 

matter. Regardless, there is a potential conflict of interest that troubles this court. 

Moraga School District is correct that Ms. Bronson cannot represent her son in propria persona 

in a legal proceeding. (See J.W. v. Superior Court (1993) 17 Cal.App.4th 958, 965.) Second, 

while Ms. Moraga may be able to represent her son as an attorney and as guardian ad litem, if 

she has an actual or potential conflict of interest with her child, she has no right to control or 

influence the child’s litigation. (Williams v. Superior Court (2007) 147 Cal.App.4th 36, 50.)  

Williams involved a custodial father’s challenge to the trial court’s appointment of his children’s 

maternal grandmother as their guardian ad litem in a wrongful death action. (Williams, supra, 

147 Cal.App.4th at p. 39.) The custodial father in Williams argued that he had a constitutional 

due process right to determine who would represent his children as guardian ad litem even 

though he had a potential conflict of interest with his children in their wrongful death litigation. 

(Williams, supra, 147 Cal.App.4th at pp. 48–49.) The court concluded that in light of the father’s 

desire that the children pursue the litigation, the focus of the guardian ad litem appointment was 

to protect the children’s legal interests in the context of the action and that a parent with a 

conflict of interest was not entitled to select the guardian ad litem or control the tactical or 

strategic legal decisions made by the guardian ad litem. (Id. at pp. 52–53.) 

Here, both Ms. Bronson and her son are Plaintiffs in the underlying action. While it is not 

immediately apparent that Ms. Bronson has an actual or potential conflict of interest with her 

child, it is a concern. Additionally, it may run afoul of State Bar of California Rule 1.7 regarding 

conflicts of interest. An OSC will be issued for a hearing on why the minor’s counsel should not 

be removed as counsel of record. The hearing will be on 2/26/21 at 8.30 a.m. Opposing papers 

served and filed by 1/22/21 and the reply served and filed by 2/5/21. The Court will not hear 

argument on this issue on 1/8/21 as it must be fully briefed by both sides. 

Regardless, Defendants are to file a responsive pleading within 10 days from the date hereof. 

 

  

19.  TIME:  9:00   CASE#: MSC20-01772 
CASE NAME: S&L REMODELING AND DESIGN VS L 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION AND STAY 
LITIGATION FILED BY JOAQUIN LOPEZ, LAPSHINA VERA 
* TENTATIVE RULING: * 
 
No opposition, granted. 
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20.  TIME:  9:00   CASE#: MSC20-02150 
CASE NAME: RELIEZ VALLEY VENTURES, LLC VS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( FILED BY 
RELIEZ VALLEY VENTURES, LLC) 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to January 22, 2021 at 9:00 a.m. 
 

  

21.  TIME:  9:00   CASE#: MSN20-1719 
CASE NAME: RE: A.R.; APPROVAL FOR TRANSFE 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF PAYMENT 
RIFHTS BY & FILED BY D.Z.I. RING, LLC 
* TENTATIVE RULING: * 
 
Hearing vacated by moving party. 
 

  

22.  TIME:  9:00   CASE#: MSN20-1789 
CASE NAME: DIABLO VALLEY INSURANCE AGENCY 
HEARING ON PETITION TO CONFIRM AWARD OF ARBITRATOR ( FILED BY 
DIABLO VALLEY INSURANCE AGENCY) 
* TENTATIVE RULING: * 
 

Diablo Valley Insurance Agency’s petition to confirm the arbitration award, and to enter 
judgment on that award, is granted. 

Respondent objects to the expansion of prejudgment interest in the initial petition and Petitioner 
has withdrawn their request for pre-judgment interest for the period between July 24, 2020 and 
November 30, 2020. However, Petitioner is entitled to prejudgment interest as of the date of the 
final award to entry of judgment. (Tenzera, Inc. v. Osterman (2012) 205 Cal.App.4th 16, 21.) 

Judgment in the amount of $458,571.53 to the Petitioner.  

 

  

23.  TIME:  9:05   CASE#: MSC19-01650 
CASE NAME: PIPPINS VS WILLIAMS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PIPPINS FILED BY 
JEREMY D WILLIAMS 
* TENTATIVE RULING: * 
 
No opposition, granted with leave to amend. Defendant to submit proposed order. 
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24.  TIME: 10:00   CASE#: MSC16-02049 
CASE NAME: KIRKER VS LICO 
JURY TRIAL - SHORT CAUSE/ 4 DAY(S) 
* TENTATIVE RULING: * 
 
Appearance required by CourtCall at 10.30 a.m. 
 

 

25.  TIME: 9:00   CASE#: MSRA20-0003 
CASE NAME: WEBB VS SAN MATEO COUNTY 
SPECIAL SET HEARING ON: WHY 1ST AMENDED COMPLAINT SHOULD NOT BE 
DISMISSED 
* TENTATIVE RULING: * 
 
 
             Plaintiff Anthony Webb filed this action on October 22, 2019, alleging violations of 

various constitutional rights during the criminal proceedings against him, including violation of 

his right to a speedy trial.  In this civil action, Plaintiff names a number of public entities and 

officials as defendants, including the San Mateo County and the Board of Supervisors, San 

Mateo County District Attorney’s office, the mayor, and vice mayor and a judge.  Plaintiff also 

names as defendant the San Mateo Private Defender Office and Mr. Jackson, who provided 

legal representation for Plaintiff in the criminal proceedings. Plaintiff’s action was filed in San 

Mateo County and at the request of Judicial Council transferred to Contra Costa County in July 

2020.   

 At the Status Conference on September 29, 2020, Judge Baskins gave notice of his 

order for Plaintiff to Show Cause why the First Amended Complaint should not be dismissed for 

lack of service.  (The Court notes Plaintiff also filed what he termed a “Supplemental Complaint” 

on May 29, 2020.  It appears to be an amendment to the FAC.)  The OSC was previously set for 

December 11, 2020.  Defendant San Mateo County requested an extension of time to file a 

Reply because it received Plaintiff’s response on November 26, 2020.  The matter was 

continued to this date. 

 Plaintiff filed this action back in 2019. The filing of the complaint begins the running of 

the statutory time periods, mandating that a plaintiff exercise reasonable diligence in serving 

and prosecuting the action. “It is the duty of a plaintiff to act, and to act with reasonable 

promptness and diligence, and defendant need make no move until the law requires him to do 

so ‘in response to the movements of plaintiff at the various stages of the litigation.’ [Citation.]”  

(County of L.A. v. Superior Court (1988) 203 Cal.App.3d 1205, 1211.)  A matter may be 

dismissed for lack of prosecution.  “The dismissal statutes apply to all plaintiffs and to all 

defendants [citation] including those defendants which are public entities.” (County of L.A. v. 

Superior Court (1988) 203 Cal.App.3d 1205, 1212.)  

  Plaintiff has attempted service of process indicated by the Proofs of Services filed with 

the Court.  “The filing of a proof of service creates a rebuttable presumption that the service was 
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proper. However, the presumption arises only if the proof of service complies with the applicable 

statutory requirements.”  (Floveyor Internat., Ltd. v. Superior Court (1997) 59 Cal.App.4th 789, 

795.)  Here, Plaintiff has failed to effect proper service pursuant to Code of Civil Procedure §§ 

415.10, 415.20, 415.30 or 416.50.  A public entity may be served by delivering a copy of the 

summons and complaint to the clerk, secretary, president, presiding officer, or other head of its 

governing body. (CCP § 416.50(a).)  Plaintiff’s response to the OSC indicates that Plaintiff fails 

to recognize the problems with the service of process.  The Proofs of services seem to indicate 

the process server simply placed the documents in mail to various defendants’ offices. The 

Proofs of Services do not name any particular person who was served or describe the person or 

their authority to accept service. The statutory requirement for service of summons and 

complaint have not been met. The defendant has been admonished twice before to correct this 

but seems unable to do so. 

 Without valid service of summons, the court never acquires jurisdiction over the 

defendant.  “[C]ompliance with the statutory procedures for service of process is essential to 

establish personal jurisdiction.” (Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 

1444.) 

 As Plaintiff appears to be trying to diligently prosecute his action, Plaintiff shall properly 

serve, on each defendant listed in his First Amended Complaint and “Supplemental Complaint” 

in compliance with Code of Civil Procedure §§ 415.10, 415.20, or 415.30, on or before March 8, 

2021.  The Proof of Services shall be filed with the Court on before March 22, 2021. 

 “Mere knowledge by a defendant of plaintiff’s suit is neither equivalent to nor a substitute 

for adequate service of summons and complaint.” (See Kuchins v. Hawes (1990) 226 Cal. App. 

3d 535, 540.) 

 Failure to strictly comply with this order will likely result in dismissal of this action.  

 

 

26.  TIME:  9:00   CASE#: MSC20-01590 
CASE NAME: ADEPT BUILDERS  VS.  AEONIAN PARTNERS 
HEARING ON Case Management Conference 
* TENTATIVE RULING: *   
 
Appearance required. 

 

 


